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An attorney may be guilty of negligence where the attorney fails to institute an action before the statute of limitations 
has run or fails to procure proper service of process. 


Delay in the prosecution of a client's cause of action, without more, is not necessarily malpractice. ! Attorneys, however, who 


delay bringing an action until the statute of limitations has run may be guilty of negligence.” The extent of the duty imposed 
on an attorney to commence a timely action depends on the immediacy of the running of the statutory period, and no duty 


will be imposed where sufficient time remains for successor counsel to act to protect the client's interests in pursuing a claim.° 
Where the expiration of the statute of limitations is imminent and the possibility that another attorney might be engaged to 


commence a timely action is foreclosed, there is a duty to take action to protect the client's ri ghts.“ The failure to timely institute 
an action does not constitute malpractice where the underlying claim would not have succeeded,” is frivolous,° or is one which 


otherwise would not produce a satisfactory result.’ Determining whether there was a suit that should be filed is a predicate step 
to determining whether the failure to file such a suit within the period provided for in the statute of limitations constituted a 
violation of an attorney's standard of conduct. Further, the plaintiff must establish the recovery which he or she could have 
obtained if the legal malpractice had not occurred in order to recover against an attorney for missing the time bar for filing 
claim against a third-party tortfeasor.” The failure to institute an action does not constitute malpractice where the attorney-client 


relationship has terminated before the statute of limitations barred the action. 19 
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An attorney may be liable in damages to a client for failure to procure proper service of process. ll An attorney must, likewise, 
prepare and file all pleadings necessary in the proper conduct of a cause and take such other steps as may be required in the 
progress ofthe case, and if, by the attorney's failure to do so or by his or her delay, the client's rights are prejudiced, the attorney 


will be liable for negligence. | An attorney does not, however, guarantee the sufficiency of every pleading prepared by the 
attorney or under his or her direction, but an attorney is responsible to the client only for those mistakes as a pleader which 
indicate a lack on the attorney's part of the attainments and diligence commonly possessed and exercised by legal practitioners 
of ordinary skill and capacity. 13 An attorney is not liable for the improper conduct of a cause due to pleadings filed before the 


attorney was retained in the case or had any connection with it. w 


An attorney has a responsibility to use the available discovery procedures to diligently represent the client. 15 An attorney may 
not be negligent for failing to take the requested depositions of persons prior to the time the attorney was entitled to take 


such depositions under the applicable discovery rule. 16 However, the remedy of a plaintiff for counsel's failure to comply with 
17 


discovery orders, resulting in the sanction of dismissal, lies in a legal malpractice action. 
An attorney who undertakes to represent a client is under a duty to be present in court for that purpose when the client's case is 
reached!® and not to withdraw from the case without adequate cause. 9 An attorney must exercise due care and diligence when 
pursuing or preparing for a case and must display a reasonable degree of skill and knowledge when trying a case.?? When an 
attorney fashions a trial strategy consistent with governing principles of law and reasonable professional judgment, the attorney's 
conduct is legally adequate.” l An attorney engaged in litigation must be conversant with the procedural and substantive rules 
that govern the litigation of the action.” 
It is a tactical decision whether to call a particular witness as long as the attorney acts with full knowledge of law and in good 
faith. However, it is the duty of an attorney to the client to see that only competent evidence is introduced against the client," 
and an attorney is also required to see that no evidence is introduced on behalf of the attorney's own client for an improper 
purpose.” There is no duty on the part of an attorney to infallibly protect the client from impeachment. Of course, an attorney 


who undertakes the conduct of litigation is required to see that the interests of the client are protected as respects pleas,~’ 


findings,” and judgments and orders.” 


Westlaw. © 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 








Footnotes 

1 N.J.—In re Lanza, 24 N.J. 191, 131 A.2d 497 (1957). 

2 Ill.—Frazier v. New Jersey Mfrs. Ins. Co., 142 N.J. 590, 667 A.2d 670 (1995). 
Breach of duty of care 
For purposes of establishing a legal malpractice claim founded in negligence, lawyers breached their duty 
of care to a client, which was a government contractor, in failing to file a negligence complaint against the 
contractor's project engineer within the statute of limitations. 
Colo.—Bebo Const. Co. v. Mattox & O'Brien, P.C., 990 P.2d 78 (Colo. 1999). 

3 N.Y.—Cabrera v. Collazo, 115 A.D.3d 147, 979 N.Y.S.2d 326 (1st Dep't 2014). 

4 N.Y.—Cabrera v. Collazo, 115 A.D.3d 147, 979 N.Y.S.2d 326 (1st Dep't 2014). 

5 Idaho—Farnworth v. Ratliff, 134 Idaho 237, 999 P.2d 892 (2000). 

6 Neb.—Boyle v. Welsh, 256 Neb. 118, 589 N.W.2d 118 (1999). 

7 Neb.—Boyle v. Welsh, 256 Neb. 118, 589 N.W.2d 118 (1999). 

8 Neb.—Boyle v. Welsh, 256 Neb. 118, 589 N.W.2d 118 (1999). 

9 Okla.—Nicholas v. Morgan, 2002 OK 88, 58 P.3d 775 (Okla. 2002). 

10 La—Carter v. Mule, 346 So. 2d 882 (La. Ct. App. 4th Cir. 1977), writ denied, 349 So. 2d 870 (La. 1977). 


WESTLAW 


§ 376. Liability for conduct of litigation—Proceedings and trial, 7A C.J.S. Attorney &... 


Ji 
12 


13 
14 
15 
16 
17 
18 


19 


20 
21 
22 
23 
24 


25 
26 
27 
28 
29 


U.S.—Brown v. U.S., 403 F. Supp. 472 (C.D. Cal. 1975). 

N.J.—Passanante v. Yormark, 138 N.J. Super. 233, 350 A.2d 497 (App. Div. 1975). 
N.D.—Unemployment Compensation Division of Employment Sec. Bureau v. Bjornsrud, 261 N.W.2d 396 
(N.D. 1977). 

U.S.—Mazer v. Security Ins. Group, 53 F.R.D. 617 (E.D. Pa. 1971). 

Mass.—Thompson v. Dickinson, 159 Mass. 210, 34 N.E. 262 (1893). 

Utah—Brown v. Glover, 2000 UT 89, 16 P.3d 540 (Utah 2000). 

U.S.— Underwood v. Woods, 406 F.2d 910 (8th Cir. 1969). 

D.C.—Lockhart v. Cade, 728 A.2d 65 (D.C. 1999). 

Fla.— Ortiz v. Nicolaides, 196 So. 2d 186 (Fla. 3d DCA 1967). 

Insufficient notice of hearing cannot be basis for malpractice claim 

Ga.—Thornton v. National American Ins. Co., 269 Ga. 518, 499 S.E.2d 894 (1998). 

Ind.—State ex rel. Neeriemer v. Daviess Circuit Court of Daviess County, 236 Ind. 624, 142 N.E.2d 626 
(1957). 

N.C.—Perkins v. Sykes, 233 N.C. 147, 63 S.E.2d 133 (1951). 

Idaho—Sun Valley Potatoes, Inc. v. Rosholt, Robertson & Tucker, 133 Idaho 1, 981 P.2d 236 (1999). 
Mich.—Simko v. Blake, 448 Mich. 648, 532 N.W.2d 842 (1995). 

Utah—Watkiss & Saperstein v. Williams, 931 P.2d 840 (Utah 1996). 

Mich.—Simko v. Blake, 448 Mich. 648, 532 N.W.2d 842 (1995). 

Tex.—McMahan v. City of Abilene, 8 S.W.2d 554 (Tex. Civ. App. Eastland 1928). 

Scrutinizing evidence 

The strength of an attorney's role as an advocate is crucial to the success of the judicial system, and an 





attorney's duty vigorously to represent a client requires the attorney to scrutinize by cross-examination 
everything unfavorable. 

N.C.—State v. Staley, 292 N.C. 160, 232 S.E.2d 680 (1977). 

N.C.—State v. Staley, 292 N.C. 160, 232 S.E.2d 680 (1977). 

Mich.—Simko v. Blake, 448 Mich. 648, 532 N.W.2d 842 (1995). 

Towa—State v. Reaves, 254 N.W.2d 488 (Iowa 1977). 

Cal.—Armstrong v. Adams, 102 Cal. App. 677, 283 P. 871 (4th Dist. 1929). 

Cal.—Martin v. Cook, 68 Cal. App. 3d 799, 137 Cal. Rptr. 434 (3d Dist. 1977) (rejected on other grounds 
by, Wilcox v. Ford, 206 Cal. App. 3d 1170, 254 Cal. Rptr. 138 (2d Dist. 1988)). 

La—Langston's Furniture & Appliance, Inc. v. Frigidaire Sales Corp., 313 So. 2d 273 (La. Ct. App. 4th Cir. 
1975), writ denied, 318 So. 2d 42 (La. 1975). 





End of Document 


© 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 3 


